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Bef ore Shank, Cam |I1i and Cunni ngham Menbers.
DECI SI ON_AND ORDER

SHANK, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by Tomme R
Dees (Dees) to the attached proposed decision by a PERB

adm nistrative law judge (ALJ). In his proposed decision, the

- . ALJ dism ssed the conplaint alleging unlawful retaliation

perpetrated against Dees by the California State University,
Hayward (CSU) in violation of Section 3571(a) and (b) of the
“Hi gher Education Enpl oyer - E.rrpl oyee Act (HEERA).! We have

'HEERA is codified at Government Code section 3560 et seq.
Section 3571 (subsequently amended by Chapter 313 of the Statutes
of 1989, effective January 1, 1990) stated in pertinent part, as
fol | ows:

It shall be unlawful for the higher education
enpl oyer:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se



reviewed the entire record in this case, including the proposed
decision, - Dees' - exceptions and CSU s responses thereto, and find
the ALJ's findings of fact and conclusions of lawto be free of
prejudicial error and therefore adopt them as the decision of the
Board itself.

The conplaint in Case No. SF-CE-252-H is hereby DI SM SSED

Menbers Cam I li and Cunningham joined in this Decision.

to interfere with, restrain, or coerce
enpl oyees because of their exercise of rights
guaranteed by this chapter.

(b) - Deny to enpl oyee organi zations rights
guaranteed to themby this chapter.



STATE OF CALI FORNI A
- PUBLI C EMPLOYMENT RELATI ONS BQARD

TOW E R DEES,

Case No. SF-CE-252-H

Charging Party,
(fornerly SF-CE-192-H)

V.
CALI FORNI A STATE UNI VERSI TY PROPCSED DECI SI ON
HAYWARD, (9/ 10/ 90)

Respondent .

Appearances: Di Napoli, Norland & Kays, by Gegg L. Kays,
Attorney, for Toonme R Dees; WIIliamB. Haughton, Attorney, for
the California State University, Hayward.
Before Fred D Orazio, Administrative Law Judge.
PROCEDURAL HI STORY

This lengthy procedural history begins with an unfair
practice charge filed on May 21, 1984 by Tomm e R Dees
(hereafter Dees or Charging Party) against the California State
University, Hayward (hereafter CSU or Respondent). The charge,
first amended on August 21, 1984, alleges. that CSU comm tted
fourteen separate acts of retaliation against Dees for engaging
in protected activity.

On Septenber 7, 1984, the Ceneral Counsel of the Public
Enpl oynent Rel ati ons Board (hereafter (PERB dr Board) di sm ssed
twel ve of the allegations and issued a conplaint on two acts of
fetaliation: an involuntary transfer and subsequent placenent on

i nvoluntary nedical |eave. The conplaint alleged that this

conduct violated the H gher Education Enpl oyer-Enpl oyee Rel ations

This proposed decision has been appealed to the
Board itself and may not be cited as precedent

unl ess the decision and its rationale have been
adopted by the Board.




that (HEERA or Act) section 3571 (a) and (b).!' The conplaint was
placed in abeyance whil e Dees appeal ed the di sm ssal.

On Decenber 5, 1985, while the appeal was pendi ng, Dees
filed a Second Arended Charge alleging additional facts to
support his initial claimof retaliation. On June 10, 1986, the
PERB Gener al Cbuhsel i ssued another partial dismssal and a First
Amended Conpl ai nt. In addition to the allegations in the initia
conplaint, the First Anended Conplaint alleged that CSU
retaliated agai nst Dees by consjdering hi m "absent w t hout
authorized |eave" and termnating his enploynent. Dees appeal ed
the second partial dismssal.

On January 2, -1987, the Board deci ded Dees' two appeal s.
The Board dism ssed certain allegations, remanded sone for
further investigation, and ordered conplaints issued on others.

California State University. Hayward (1987) PERB Deci sion

The HEERA is codified at Government code section 3560 et
seq. Unless otherwise indicated, all references are to the
Governnent Code. Sections 3571(a) and (b) state that it shall be
unl awful for the enployer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to them by this chapter.



No. 607-H.? Specific allegations will be addressed bel ow as

sznecessary.

On May 12, 1987, the PERB General Counsel issued a Second
Amended Conplaint. This conplaint contained approximtely nine
all egations of retaliation against Dees.

Thr oughout the entire procedural history, CSU, through its
answers, has denied violating the Act.

On February 23, 1988, this matter was placed in abeyance by
a PERB adm ni strative |aw judge pendi ng the outconme of Dees' case
before the California Wrkers Conpensation Appeals Board. A
decision eventually issued in that case, but it had no inpact on
the settlenent of the instant unfair practice charges.

On February 17, 1989, CSU noved to dismss all allegations.
CSU contended that, under a then recent Board decision, the six-
month statute of limtations in section 3563.2(a) could not be
tolled. For nost of the allegations, the conplaints assuned the
statute of limtations had been tolled by grievances.

At a prehearing conference on August 2, 1989, the
under si gned granted Respondent's notion to dismss all
allegations in the three above-referenced conpl aints, except for
the allegation in the First Anmended Conpl aint, issued on June 10,

1986, concerning Dees' termnation. See California State

Uni versity, San Diego (1989) PERB Decision No. 718-H The Regents

of the University of California (1990) PERB Deci sion No. 826-H.

’On remand the case number was changed from SF-CE-192-H to
SF- CE- 252- H.



It was concluded that this particular allegation was tinely-
filed. See California State University. Hayward, supra; p. 21.

Six days of formal hearing were conducted by the undersigned
in Hayward, California between February 13 and 21, 1990. Final
briefs were submtted on June 21, 1990.

ELNDLNGS_OF FACT

During 1981, CSU officials becane dissatisfied wth the
performance of the grounds departnent at the Hayward canpus.
Enpl oyees denonstrated poor work habits, the rate of absenteei sm
~was high, and the grounds were in a general state of

deterioration. ~According to Janes Buckl ey, then assi stant

“director of personnel services, CSU initiated an I nvestigation of .

t he departnent. (Buckley is nowthe director of personnel
services.) Enployees and managers were interviewed and the
entire departnment was evaluated. Anpong the nmany recommendati ons
inplenented as a result of the investigation was the term nation
of the head of the grounds departnent. In Decenber 1982, Buckl ey
.testified, Tony Rodriguez was hired to nanage the departnent "in
a businesslike fashion." In January 1983, Mario Ruiz was hired
as a supervisor in the departnent. Tonm e Dees was a
groundsworker in the departnent at the tinme Rodriguez and Ruiz
wer e hired.

From the beginning, Dees had a rocky relationship with Ruiz

and Rodriguez. Dees testified about several incidents which he



vi ewed as harassnent.® For exanple, in April 1983 a group of
groundswor kers asked Dees .to present to Rodriguez a health and
safety conplaint concerning a road work assignnent. According to
the unrebutted testinony of Margaret DuFresne, then a
groundswor ker, when Dees attenpted to present the conplaint,
Rodriguez angrily "screaned at [Dees] to get his butt back to
work." In another incident, on April 27, 1983, Ruiz told Dees in
a hostile tone that he would like to "drill"™ him Ruiz
apol ogized in a neeting that sane day where Dees was represented
by MIton Onens, then a California State Enpl oyees Associ ation
(CSEA) representative.* On another occasion, according to Dees,
"Rui z made -"weird faces" in an attenpt to intimdate him In
anot her incident, Dees said Ruiz drove by in his vehicle and
"made all kinds of faces at me, and then he pretended to | augh
outrageously, rocking back and forth behind the steering wheel of
his truck, as he drove by."

Al'so in 1983, Rodriguez told H sashi Hara, a forner
groundswor ker who now holds the supervisory position fornerly

held by Ruiz, that group neetings wth groundsworkers would "run

3Si nce Rodriguez and Ruiz were not called to testify at the
hearing, nmuch of the testinony about their conduct toward Dees is
uncontradi cted. They no longer work in the grounds departnent at
CSU, Hayward. However, they were enployed by CSU, Hayward on My
29, 1985, the date Dees was term nated.

‘At all relevant times, CSEA was the exclusive
representative of Unit 5, operations support services. A
col | ective bargaining agreenent was in effect between CSU and
CSEA covering that unit. Dees was a nenber of Unit 5. Ownens was
a CSEA representative; he is now manager of the custodia
~departnent at CSU, Hayward.



a lot snoother"” if Dees was not present. Dees regularly attended
.these neetings and was out spoken on behal f of enployees
concerning enploynent related matters.

Ant agoni sm toward Dees spilled over into the eval uation of
his work. Tante Sarm ento, Dees' |eadworker, testified that
Rodri guez' and Ruiz' repeated criticismof Dees' work was
unjustified. These supervisors, according to Sarmento's
unrebutted testinony, evaluated Dees' work as unsatisfactory, but
when Sarm ento inspected the work he found it satisfactory.
(Even CSU, at the hearing, conceded that Dees' work was
satisfactory "when'he worked.") Many of the work-related
“criticisnms occurred shortly after Dees filed the first in a
series of grievances on June 3, 1983.

Dees' June 3, 1983 grievance clainmed his shift was
i nproperly changed wi thout the required notice under the
col | ective bargaining agreenent. The grievance was settled
favorably from Dees' perspective at the first step of the
grievance procedure.

On June 10, 1983, Dees filed another grievance protesting
acts of intimdation which occurred in April 1983 (e.g., Ruiz
“I"'d like to drill you" comrent). This grievance was processed
to step three of the negotiated grievance procedure, the fina
step prior to arbitration. The grievance was deni ed by CSU.

On July 28, 1983, Dees filed another grievance all eging
addi ti onal acts of harassnment. For exanple, Dees clained

Rodri guez saw him on canpus en route froma grievance neeting



(concerning the June 10, 1983 grievance) to his-work station and
.ordered Sarmento to wite himup for being out of his work area,
even though Rodriguez knew of the grievance neeting. The
grievance also clained that Rodriguez threatened to wite Dees up
for being out of his work area at a tinme Dees was on break.

After the threat, Dees testified, Rodriguez chased himaround the
Adm ni stration Building basenent area, followed himto the plant
operations area, "snuck up" behind himand again chased him
around the office. This grievance was never processed. Dees
said CSU lost it.

A-fourth grievance, filed on Novenber 3, 1983, alleged
“Rodriguez had inproperly charged Dees with being absent without
leave (AWOL) for five days. |In fact, co-worker Margaret DuFrense
had gi ven Rodriguez prior notice of the absence, Dees had
notified the timekeeper on the norning of the absence, and Dees
had provi ded adequate nedical justification for the absence. In
January 1984, the grievance was settled at step two of the
grievance procedure. The AWODL charge was rescinded and Dees was
rei nmbursed for |ost nonies.

In the mdst of these grievances, on October 18, 1983, Dees
was reassigned fromthe Adm nistration Building to the North
Science Building. |In the past, prior to the arrival of Rodriguez
and Rui z, Dees had been reassigned on occasion. After the new
supervisors arrived, they instituted a rotation system Thus,

the reassignnent itself was not unusual.



Dees' psychol ogist, Dr. Robert Rosenbaum issued a witten
opi nion that Dees would be "adversely affected by the change in
work conditions."” Since the reassignnent involved only a change
in work |ocation and no change in Dees' actual duties, Buckley
asked Rosenbaumto clarify his opinion. Buckley didn't
understand how a nere change in |location could affect Dees
adversel y.

On Novenber 1, 1983, Rosenbaumresponded that Dees "feels
unsafe working in the basenment of the Science Building" because
of the "physical characteristics of the room he woul d be using
" there." "Rosenbaumwote that the reassignnent "seens to have
exacerbated [Dees'] anxiety, and he reports an increase in

"nightmares at the prospect of working there, together with fears
of physical violence." Rosenbaum concluded that the
"reassignment could lead to a worsening of [Dees'] psychol ogica
conditions, and woul d best be avoided at the present tine."

Nei t her of Rosenbaunmis letters referred to Dees' relationship
-With Ruiz or Rodriguez.

On Novenber 10, 1983, a neeting was held to seek an
accommodation for Dees. |In attendance were Dees, Buckley, Ruiz,
Rodri guez, and Omens. This was not an ordinary neeting. Prior
to the neeting, according to Onens, Dees "took off running"” at
the nere sight of the supervisors. Eventually the neeting got
underway. Dees' fear of Ruiz and Rodriguez apparently was so
great that Owens, the CSEA representativé, was physically

stationed between the two supervisors and Dees, who stood in the



doorway as the meeting progressed.® Owens described the meeting
as.a "circus," with Dees participating froma |ocation 20 feet
away fromthe others.

During the neeting, Buckley offered to nove the tool room
fromthe basenent of the Science Building to another |ocation.
Buckley felt this offer addressed the concerns raised by
Rosenbaum but Dees rejected it. Dees clainmed the |ocation of
the tool room proposed by Buckley was too close to the offices of
Rui z and Rodri guez. It was not the North Science Building

assi gnnent which troubled him Dees clained. Rather, he opposed

" any assignnent where he felt Ruiz and Rodriguez had the

':opportunity to harass him Dees further clainmed the only
‘solution was at least a tenporary return to the Adm nistration
Building until a perrmanent solution could be found. Dees'
position was based in large part on the location of the

Adm ni stration Building, which is located close to the police
departnment. Dees felt that an assignnent to this |ocation would
enable himto run to the police quickly, or, alternatively, to
permt the police to respond quickly, in the event Rodriguez or

Rui z threatenéd him Dees also insisted that he take orders only

A witten statenent prepared by Dees the next day gives the
flavor of the circunstances surrounding this neeting. Dees
wr ot e, anong other things, that Ruiz and Rodriguez "threatened to
kill me, beat ne up, or do great bodily harmand especially if
there were no witnesses around." Dees felt "Tony and Mario coul d
sneak up on ne and catch nme in a place I could not run from"
Dees | abel ed Tony Rodriguez a "savage primtive, stalking ne by
sneaking up on ne in the hallway of the Science Building and
woul d have liked to beat ne.or kill nme right then especially if
there wasn't "anyone around to w tness."

9



from Sarm ento, and that he have no contact with either Rodriguez
., or .Rui z.

Buckl ey convincingly testified that he could have
accomodat ed Dees by reassigning himto another |ocation, but no
agreenent was reached because Dees rejected any arrangenent which
i ncl uded contact with either of his two supervisors.® Under
t hese circunstances, Buckley concluded, no accommodation could be

reached. ?

°®n rebuttal, Dees testified that he did not refuse to have

"verbal contact" with Ruiz or Rodriguez. He said he nerely
"preferred" .not to have contact. However, the record supports
“the finding that Dees insisted on no contact with these

- supervisors. Buckl ey convincingly testified that Dees refused to
- :have such contact, and insisted instead on taking orders from .
| eadwor ker Sarmento. Owens also testified that Dees wanted "al
‘directions" from Sarm ento, and said he would "run away" if Ruiz
or Rodriguez approached him Qher evidence supports Buckley's
and Onens' recollections. Dees' subsequent grievance concerning
.- this matter (described nore fully below) also seeks a renedy
~which allows instructions to cone only from Sarm ento. And a
related conplaint filed by Dees with the Departnent of Public
Safety on Novenber 11, 1983, states that Dees wanted to work in
the Adm nistration Building so that he could "run away from Mari o
and Tony if they should try to get close to ne." This evidence
strongly suggests that Dees considered a "reasonable
accomodat i on" woul d include no contact with Ruiz or Rodriguez.

"The Charging Party, relying primarily on two docunents,
contends it was not uncommon for enployees to have no contact
W th supervisors. First, Charging Party introduced a July 13,
1983 neno from Rodriguez directing Ruiz to Ilimt his "contact in
the field to | eadnen only, except in the case of energency or
safety problens.” Buckley, who attended the key neeting where
this nmeno was di scussed anong managers and | eadworkers,
convincingly testified that it is not CSU policy. He described
it as a poorly worded attenpt to reinforce the role of
| eadwor kers who have a nuch larger area of responsibility than
enpl oyees. Buckl ey explained that contact with a supervisor,
however limted, is a required condition of enploynent.
Buckl ey's testinony was corroborated by Omens. Second, Charging
Party points to a June 10, 1985 settlenent agreenent between CSU
and groundswor ker Sam Wal ton. That agreenent, entered into on
‘the eve of Walton's State. Personnel Board disciplinary hearing,

10



On Novenber 11, 1983, Rosenbaum sent Buckl ey another letter
clarifying his earlier opinion regarding Dees. The letter
st at ed:

M. Dees has paranoid fears and ideation
regarding two of your grounds departnent
supervisors. | have, of course, no direct
know edge of these people and this letter
shoul d not be construed as a statenent about
t hese supervisors. | can state, however

t hat because of his paranoid suspiciousness,
M. Dees' psychol ogical condition is worsened
when he has occasion to be in close proximty
to these supervisors in situations which he
feels are unsafe. He has told me, however,
that he does feel safe working around your
adm ni stration building, apparently because
it is near the police station

In ny opinion, M. Dees is able to work in
‘situations were he feels he is in no danger,
but is unable to work in situations where his
paranoid fears about his supervisors are
activated.

On Novenber 15, 1983, Dees was placed on nedi cal suspension
by Robert Kennelly, CSU vice president for adm nistration.
Kennelly stated the reasons for the suspension as foll ows:

On the basis of information provided by your
psychol ogi st and your supervisors the
~ University has determned that you are

currently unable to carry out the nornal
duties of your assignnment as G oundsworker on

provi des that Walton need not report to Ruiz, unless no other
supervisor or |eadworker is available. Buckley testified that
this was the "type" of accommopdation Dees sought, but it was not
exactly the sane. Were Walton was not required to have contact
wWith Ruiz unless no other option was avail able, Dees sought a
flat ban on all contact wwth either Ruiz or Rodriguez. Further,
Buckl ey testified, the agreenent was entered into to avoid
litigation at a tinme Walton, who had suffered an industri al
injury, was on |leave under a vocational rehabilitation program
and his return was a "renote possibility.” The Walton agreenent
- was a "calculated-risk," according to Buckley, and did not
represent CSU policy. _

11



the University canpus. Under the provisions
of the Agreenent between Unit 5, Operations
Support Services, California State Enpl oyees
Associ ation and The California State

Uni versity you are hereby placed on | eave
until such tine as you are able and willing
to performthe full range of your nornal
duties as and where assigned by your

supervi sors.

You may return to work when you submt a

medi cal release confirmng your ability to

perform your normal assignnent w thout danmage

to your health and wel |l -being and indicate

your wllingness to perform your normnal

assi gnnment under normal working conditions.

You may elect to use any accrued sick |eave

or other leave credits while you are on

- leave. In the event you exhaust your sick
"l eave credits you should contact the

Personnel O ficer to inquire about non-

industrial disability insurance benefits

avai l able to you.
Buckl ey, Rodriguez, Ruiz and Sl ade Li ndenon, personnel director,
“had input into this decision. Don Farley, director of plant
operations, also played a mnor role in the decision-naking
process. There is no evidence that Kennelly, who was not called
to testify, had Rosenbaumi s Novenber 11, 1983 letter at the tine
he placed Dees on |leave. Asked if he believed Kennelly had the
letter, Buckley testified "I would be surprised if he did."

The authority for the action taken by Kennelly is found in

the contract between CSEA and CSU. Article 14, section 14.9,
provides that CSU nmay direct an enployee to take sick leave if it
is determned that an enpl oyee has restricted ability to carry
out his duties due to illness.

Dees' refusal to work at the North Science Building and his
‘~refusal to take direction fromRuiz and Rodri guez coul d have been

12



consi dered insubordination. On this basis alone, Buckley
testified, Dees could have been disciplined or considered to have
resigned. Asked why CSU pl aced Dees on nedical |eave instead,
Buckl ey expl ai ned the decision as foll ows:

It seenmed to us to be the nost humane thing

to do at the tinme. | nean, we weren't

operating in a vacuum we did have obviously

sonet hing from the doctor saying he was
disturbed. W did -- we saw M. Dees visibly

shaken. W didn't want to conpound that. It
seened |like the best thing to do at the tine
was to -- to put himon |eave until we could

sort things out.
On Decenber 7, 1983, Dees filed the so-called "nedica

faccommodati on -gri evance" challenging the decision to place him on

-l eave. 'As a-remedy, Dees sought the accommodation first proposed - .

at the Novenber 10, 1983 neeting. He testified that he wanted
"Tony and Mario to stay away from [hini, from havi ng direct
ver bal or physical contact with [him."

Dees' last grievance was filed on Decenber 28, 1983. It
covered several incidents of alleged harassnent beginning in June
1983. 8

At |least two of Dees' grievances - the Decenber 28, 1983
retaliation grievance and the Decenber 7, 1983 nedica
accommodati on grievance - were processed into 1984. G evance
nmeeti ngs were attended by Dees, Lindenon, Farley, CSEA
representative Marilyn Sardonis, and Roger Meredith, an attorney

hired by Dees. Dees' representatives comunicated his desire to

~8AI'l grievances were filed under the collective bargaining
agreenent between CSEA and CSU. CSEA representatives were naned

- on each grievance.

13



return to work under certain conditions. They continued to
demand that CSU.-.reassign Dees to an area such as the
Adm ni stration Building. They also raised the possibility that
Dees work only weekends so he would have no contact with Ruiz or
Rodriguez. They continued to insist that he have no contact with
Rodriguez or Ruiz and that he receive orders only from | eadworker
Sarmento. Dees testified that the CSU representatives, during
all nmeetings, msunderstood his concerns. These representatives,
he cl ai ned, erroneously believed he was afraid of the tool room
However, he was not afraid of the tool room He was afraid of
working in any isolated |ocation where Ruiz and Rodriguez had the
opportunity to harass and abuse him

Further processing of Dees' grievances for all intents and
pur poses stopped on or about May 21, 1984, when he filed the
instant unfair practice charge against CSU, and a separate unfair
practice charge agai nst CSEA.° Apparently, the grievances were
informally placed in abeyance. Dees adopted a new strategy of
seeking redress through PERB

Meanwhi | e,7 Dees eventually exhausted his |eave credits and
sone action was necessary to define his enploynent status. n
March 8, 1984, Lindenon infornmed Dees that his |eave credits were

exhausted, and he nust be placed on unpaid | eave status, return

Dees' alleged CSEA breached the duty of fair representation
in the manner it processed the various grievances. The Board, on
March 14, 1985, upheld a Regional Attorney dism ssal of the
charge. Dees v. California State Enployees Association (1985)
PERB Deci sion No. 496-H See also Dees v. California State
Enpl oyees ‘Associ ation (1986) - PERB Deci si on No. 590-H

14



to work or termnate enploynent. Lindenon expl ai ned each option.
Wth respect to Dees' possible return to work, Lindenon w ote:

If you are able and willing to return to
wor k, you should contact your supervisor,
M. Mario Ruiz, imediately.” Upon your
return, you nust submt a physician's or
psychologist's witten statenent to confirm
that you are able to resune your enpl oynent
W t hout endangering your health. Resunpti on
of your assignnent nust include nornal
working relations with your supervisors as
explained in Dr. Kennelly's nenbo to you on
11/ 15/ 83.

Li ndenon concl uded the neno: "inaction would result in
‘term nation of your enploynent since you have not requested an

approved | eave."

After -Dees and Li ndenon exchanged additional correspondence, .,

CSEA representative Sardonis, on April 12, 1984, inforned

Li ndenon that Dees was able to work. She objected to Lindenon
contacting Dees directly:-while the related grievance was pendi ng,
and she asked for a neeting to work out a "reasonabl e
accomodation.” Further discussions were held during the 1984
.grievance neetings, but the parties' positions renained
unchanged.

Since Dees did not respond to Lindenon's March 8, 1984 neno,
he was placed on unpaid |leave status for an indefinite period of
time. According to Buckley, the normal practice is to termnate
an enpl oyee who is absent w thout approved |eave for nore than
five days. However, Dees was not term nated because of his
out standi ng gri evances. Buckley feared that, under the

circunstances, term nation would be viewed as retaliation.

15



By Septenber 1984, Dees' two outstanding grievances -
concerning alleged retaliation and the attenpt at securing an
accommodati on regarding his work assignnment - had reached step
three of the negotiated grievance procedure. The next step is
arbitration. Only CSEA can invoke arbitration under the
contract.

On Septenber 13, 1984, CSU enpl oyee rel ations speciali st
| rene Cordoba, having received no response to earlier inquiries,
wrote to Sardonis to determne the status of the outstanding
grievances. Cordoba suggested formally placing the grievances in
abeyance pending the outcone of the unfair practice charge.

- However, - she-infornmed Sardonis that she woul d consider the
grievances "resolved" if she received no response hy
Sept enber 28, 1984.

On October 1, 1984, Dees wote to Cordoba informng her that

CSEA no longer represented him He wrote:

| have at this time an Appeal before the PERB
BOARD in which the | MPASSE PROCEDURE, Article

9 of the PERB rules are still in effect
concerning the above. Also, | have requested
that | be represented by sone independent

third party other than CSEA and do not w sh
to proceed at level three but either go
directly to Arbitration by the PERB or the
above Gievances to be included in the Unfair
Charges in order to be ruled on that way as
an alternative at no cost to the Charging
Party. The Gievance charges that CSEA sent
you are incorrect and | rewote themas the
Amended Unfair Labor Practice Charges against
the CSU as they should have been witten in
the first place CSEA had not given ne the
opportunity to edit or approve of them before
they illegally sent them past |evel II
inmproperly to level I11.

16



Aside fromunfair practice filings and workers conpensation
:claims, this was the only response CSU received from Dees after
Li ndenon's March 8, 1984 |etter

Si nce Cordoba never responded to Dees Cctober 1, 1984
letter, Dees assuned the grievances were in abeyance until
resolution of the unfair practice charge or the decision by an
arbitrator. However, the grievances were never resolved am cably
and CSEA decided not to take the cases to arbitration. This
effectively ended the processing of the grievances.

By May 1985, Buckley was infornmed by Cordoba that CSEA,
despite inquiries-by CSU had nmade no demand to pursue the
outstanding grievances to arbitration. Both of the cases were
t hen consi dered cl osed.

Buckl ey, Lindenon and Carol yn Spétta, vice president for
admi ni stration and business affairs, met and decided to termnate
Dees. Neither Rodriguez nor Ruiz played a role in this decision.

On May 29, 1985, Spatta inforned Dees of his term nation.

| n-accordance with Article 12.1 and 12.2 of
t he Agreenent between the Trustees of The
California State University and the
California State Enpl oyees' Association for
Unit 5, Qperations Support Services

enpl oyees, you are hereby notified that you
have automatically resigned from enpl oynent
wWth the University. You were informed in
March, 1984 of the actions necessary to
protect your enploynent. These included
returning to your normal assignnment with a
medi cal rel ease, or requesting a | eave of
absence if you were unable to return to work.
You failed to respond and your status since
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that tinme is therefore absence w t hout
aut hori zed | eave. *°

Several provisions in the collective bargaining agreenent
are relevant here. Article 14, section 14.12, provides that an
enpl oyee may be placed on "unpaid sick |eave," but Dees was
pl aced on "unpaid |eave" in March 1984, a category not covered by
the contract. The limt on |eaves of absence w thout pay under
Article 15, section 15.1, is one year. Dees renained on |eave
W t hout pay in excess of one year, even though he did not request
this status. Article 15, section 15.3, of the agreenent provides
“that an enployee nust apply for a |leave of absence without pay.
~Thus, having made no request for. a specific |eave, Dees was
unilaterally placed in a |eave category not defined by the

contract.

©Article 12, sections 12.1 and 12.2 state:

Aut omatic Resi gnation

12. 1. An enpl oyee who is absent for five (5)

' ' consecutive workdays w thout securing

~authorized:-leave fromthe President shall be
consi dered to have automatically resigned
from CSU enpl oynent as of the |ast day
wor ked. Al unauthorized absences, whether
voluntary or involuntary, shall apply to the
five (5) consecutive workday limtation. The
five (5) day period referred to above shal
commence at the beginning of the first shift
of such absence and shall be deened to have
been conpleted at the end of the enployee's
schedul ed work hours on the fifth consecutive
day of unauthorized absence.

12. 2 The President shall notify the enpl oyee as soon as
possi ble after the effective date and tine of the
resignation that he/she is no |longer a CSU
enpl oyee.
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Later, in May 1985, CSU term nated Dees on the basis that he
was i n an. AWOL status - as opposed to an unpaid | eave status -
and considered to have "automatically resigned.” The contract
provides in article 12, section 12.1, that an enpl oyee who is
absent w thout |eave for nore than five consecutive days nmay be
considered to have automatically resigned. Section 12.2 provides
that CSU shall notify the enpl oyee "as soon as possible" after
the effective date that the enployee is no |onger considered a
CSU enpl oyee.

Buckl ey conceded that Dees was unilaterally placed on
unpai d Ieave'in-Nhrch 1984,  and fhat this action is not expressly
:covered by ‘the contract. He also conceded that -Dees -remai ned on..
| eave Wi t hout pay for a period longer than permtted by the
contract. But he also pointed out that Dees could have been
consi dered AWOL five workdays after March 8, 1984, and consi dered
to have automatically resigned. Buckl ey said Dees was in
"l'inbo." He was placed in a dual status fromMarch 1984 to My
1985; . that is, he was put on unpaid |eave for "payroll purposes”
so he woul dn't have to be separated, but technically he was
absent w thout |eave because he failed to respond to the March 8,
1984 letter from Lindenon. Buckley testified that Dees was
carried on the rolls in this fashion because of the pending

grievances. Buckley felt Dees' termnation while these
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gri evances were pendi ng woul d have been construed 'as further
retaliation ™
1 SSUE

Whet her Tonm e Dees was considered absent w thout |eave and

termnated in retaliation for his protected activities? |
DI SCUSSI QN

The conplaint in this case alleges that CSU took the
conpl ai ned of conduct "because of" Dees' protected conduct.
Section 3571(a) prohibits retaliation against an enpl oyee for
engagi ng in conduct protected by the Act. To prove unl awf ul
~retaliation, the Charging Party bears the burden of show ng that
‘Dees engaged in protected activity, that the Respondent knew of
the activity, and that the protected activity was a "notivating
~factor” in the Respondent's decision to termnate him Novato
Unified School District (1982) PERB Decision No. 210; California
State University, Sacranmento (1982) PERB Decision No. 211-H  The

Charging Party nmust also show, under objective standards, that

-.the enployer's action was adverse to Dees. Palo Verde Unified

School District (1988) PERB Decision No. 689.

Once this is established, the burden shifts to the

Respondent to denonstrate that it would have taken the sane

"Buckl ey's concerns were not w thout foundation. Dees had
filed several retaliation clains in other forums. Anong others,
these included clains of religious and political discrimnation
filed wwth the U S. Equal Enployment Opportunity Conm ssion and
the U S. Departnent of Labor, Ofice of Federal Contract
Compliance. He also filed lengthy harassnent and retaliation
conplaints with the canpus police. All Dees' conplaints were
duly investigated by the appropriate authorities, but no

~«discrimnation or retaliation was found.
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action even in the absence of protected conduct. Utinmately, the
.enpl oyee nust show that "but for" the protected conduct he or she
woul d not have suffered the adverse action. Novato Unifijed

School District, supra. Once enployer m sconduct is

denonstrated, the enployer's action,

. shoul d not be deened an unfair |abor
practice unless the Board determ nes that the
enpl oyee woul d ‘have been retained "but for"
hi s uni on nenbership or his performance of
other protected activities. Martori Brothers
Distributors v. Agricultural lLabor Relations
Board (1981) 29 Cal.3d 721, 729-730.

In applying this test, the trier of fact is required to weigh
‘both direct and ‘circunstantial evidence in order to determ ne
“whet her.an-action woul d not have been taken against an enpl oyee
"but for" the exercise of protected rights. to [ fied
School District, supra; California State Unjversity. Sacramento,
Supra; Mrtori Brothers Distributors v. Agricultural_Labor

Rel ations Board, supra.

It is clear that, fromearly 1983 until his termnation in
May 1985, Dees engaged in activities protected under the Act. He
regularly attended staff neetings and spoke out conCerning
enpl oynent related matters. |In April 1983, for exanple, he
presented a health and safety conplaint to Rodriguez concerning a

road work assignnent. Pleasant_Valley_School District (1988)

PERB Deci sion No. 708. He was represented, on April 27, 1983, by
CSEA in a neeting concerning Ruiz threat to "drill" him The
nmeeting ended with an apology fromRuiz. The right to

-representation is fundanental under the Act. Section 3565.
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Dees also filed four grievances fromJune 3, 1983 to
:.Novenber 3, 1983; after he was placed on | eave, he filed two

addi tional grievances in Decenber 1983. These grievances were
filed under a collective bargaining agreenent and Dees was
represented by CSEA in each grievance.'® North Sacramento _School
District (1982) PERB Decision No. 264. Dees also filed the
instant unfair practice charge on May 21, 1984. He anended the
charge on August 21, 1984 and Decenber 5, 1985. Participation in

the Board's unfair practice procedures is protected conduct. See
Placer Hlls Unjion School District (1984) PERB Decision No. 377,
“Riverside Unified School District (1987) PERB Deci sion No. 639.

Dees also filed conplaints with the-US; Departnent of Labor and ..
the U S. Equal Opportunity Conm ssion alleging enpl oynent
discrimnation. San:Joaquin Delta Conmunity College District
© (1982) PERB Decision No. 261. Al of this conduct is protected
by the Act, and there is no dispute that Respondent was aware of
‘Dees protected activities. It is simlarly clear that Dees
. suffered adverse .action as a result of the CSU decisions to place
him on | eave and eventually termnate him

In addition, the evidence points to sufficient unlawful

notive to connect the protected conduct to the adverse action.

2The contract between CSU and CSEA (Article 5, section
5.14) provides for binding arbitration of grievances alleging
"reprisals for participation in union activities.” This arguably
rai ses a question of deferral. However, under the contract an
enpl oyee has no right to invoke the arbitration procedure, and
CSEA has decided not to do so. Under the circunstances, deferral
woul d be futile. See State of California (Departnent of
=Corrections') (1986) PERB Deci sion No. 561-S.
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[re tim ng of the Novenber 15, 1983 decision to place Dees on

3 This decision canme soon after Dees filed

Leave is suspicious.?
aseries of grievances (the nost recent on Novenber 3, 1983) and
was represented by Onens at the Novenmber 10, 1983 neeting to seek
aresolution to his situation. Suspicious timng is evidence

7hich suggests unlawful notive. North Sacramento_School District

supra, p. 9.

O her indications of unlawful notive are found in the
conduct of Rodriguez and Ruiz, both of whomcontributed to
Kennel I y' s Novenber 15, 1983 decision to put Dees on nedi cal
suspensi on. As-described above, Dees was outspoken on behal f of
enpl oyees during neetings where enploynent related matters were
di scussed. Rodriguez' coment to Hara that such neetings would
run a lot snoother if Dees were not present suggests that
Rodri guez was annoyed at Dees' conduct. On another occasion,
lees raised a health and safety conplaint on behal f of
groundswor kers, and Rodriguez angrily told himto get his "butt
backto work." \Wen Dees resorted to the grievance machinery,
Rodri guez responded with obstructionist conduct. He ordered

Sarmentoto wite Dees up for being out of his work area, even

13As pointed out earlier in the Procedural History, all
al | egati ons except the alleged unlawful term nation of My 29,
985, have been dism ssed as tine-barred and are not considered
here as independent violations. They are, however, intertw ned
withthe final termnation decision. Because the trier of fact
lay consider the totality of evidence and draw inferences
reasonably justified therefrom the entire series of events
begi nningwi th the Novenber 15, 1983 decision to place Dees on
dleave will be considered as background to the final term nation
deci si on.
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t hough he knew that Dees was en route froma grievance neeting.
On yet another occasion, Rodriguez ﬁwongfully changed Dees work
schedul e and denied him | eave, requiring Dees to seek redress
through protracted grievance neetings. Finally, Rodriguez and
Ruiz routinely criticized Dees' work, but Sarmento's unrebutted
testinony is that Dees' work was satisfactory. Even CSU at the
heari ng conceded that Dees' work was satisfactory "when he
worked." The totality of these circunstances suggests a hostile
attitude fromwhich an unlawful notive on the part of Rodriguéz
and Ruiz may be inferred.

Unl awf ul "notive havi ng been established, the burden now
shifts to the Respondent to denonstrate<that it would have taken
the sanme action even in the absence of protected activity.

As Respondent points out in its brief, there were valid
reasons to place Dees on |eave in Novenber 1983, and eventually
termnate him Dees' reassignnent to the North Science Buil ding,
the event that triggered a chain reaction which ended with Dees'’
termnation, was not itself an unusual assignnent. Dees had been
reassi gned before, and this assignnent was consistent with
Rodriguez' and Ruiz' newly inplenented rotation system
Nevert hel ess, the reassignnment resulted in a major confrontation
bet ween Dees and his supervisors at the neeting on Novenber 10,
1983. Wil e Buckley woul d have considered other |ocations or
even reassigned Dees to the Adm nistration Building tenporarily,
Dees' adamant insistence on having no contact with his

supervisors was sinply not acceptable. It was Dees' insistence
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on this point, not his protected activity, which in large part
:prevented the parties fron1reachjng an accommodati on on Novenber
10, 1983. :

The Charging Party argues that the refusal to permt Dees to
have contact only with | eadworker Sarm ento was inconsistent with
CSU policy and anounts to disparate treatnent. This argunent,
based primarily on the Sam Wal ton case and Rodriguez' July 13,
1983 neno to Ruiz, is not persuasive.

Buckl ey and Oaens convincingly testified that it was not CSU
policy to permt enployee contact only with | eadworkers.
Leadworkers typically have a nuch larger area of responsibility
-than -rank-and-fil e enpl oyees, and they are not always available. . .
to enployees. Wiile many directives are routinely conveyed to
enpl oyees by |eadworkers in the course of day-to-day operations,
supervisors must be free to have at least mninmal contact with
enpl oyees. It is unrealistic that any organi zation could
function under a bl anket prohibition of supervisor-enpl oyee
‘contact such-as that sought by Dees. .Furthernore, it seens
likely that managerial efforts defihing lines of authority, if
truly intended to represent formal policy, would have been
incorporated into an official CSU publication or operations
manual . A single, handwitten neno hardly qualifies as CSU
policy and, in fact, suggests just the opposite. For these
reasons, Buckley's testinony is credited and Rodriguez' July 13,

1983 nmeno is not construed as CSU policy.
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In addition, the SamWalton case is easily distinguished.
‘The Walton settlenment, an isolated event, came on the eve of a
di sciplinary hearing before the State Personnel Board. At the
time, Walton had suffered an industrial injury and was on | eave
under a rehabilitation program H's return was a renote
- possibility. As Buckley pointed out, the agreenent was an
i nducenent to avoid litigation in circunstances where it was
highly unlikely that the parties would have to live under its
terms. More significantly, the terns of the Walton agreenent are
quite different fromthe arrangenent sought by Dees. \Were
“Walton was not*required to have contact with Ruiz unless no other
“option was avail able, Dees sought a flat ban on all contact with
Rui z and Rodriguez. This was plainly unacceptable to Buckl ey.

Based on the foregoing, it is concluded that CSU, in
refusing to agree to Dees demand for no contact with Ruiz or
Rodri guez, did not deviate from established policy, nor did it
subj ect Dees to disparate treatnent.

Dees' enotional condition also played a role in the
Novenmber 15, 1983 decision to place himon leave. At the tine
t he deci sion was nade, Kennelly had two of Rosenbaum s letters
expl aining that Dees would be "adversely affected" by the nere

reassi gnment to the North Science Building.* Buckley too

“These letters did not nention Ruiz or Rodriguez. It has
not been established that Kennelly, at the time the Novenber 15,
1983 nmeno was issued, had Rosenbaumis Novenber 11, 1983 letter
where he first nentioned Dees' reaction to his supervisors. But
even if it is found that Kennelly had Rosenbaum s Novenber 11,
1983 letter at the tinme the Novenber 15, 1983 neno was issued, it
-woul d not alter the outcone here. Rosenbaumis letter nerely
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wi t nessed Dees' unusual behavior at the Novenber 10, 1983
-meeting, and he testified CSU representatives knew Dees was
"di sturbed." Accordingly, CSU placed Dees on nedical |eave, an
avai | abl e option under the collective bargaining agreenent'
(Article 14, section 14.9) for enployees who have "restricted
ability to carry out his/her duties due to illness."” Buckley saw
Dees "visibly shaken" and at that tine didn't want to conpound
the situation by nore drastic action, such as forced resignation.
As pointed out by Kennelly in his meno, Dees could have returned
to work under an appropriate medical release which indicated he
was able to performhis "normal assignment under normal worKking
conditions.” Dees did not do so.

Under the circunstances described above, it is concluded
that CSU had the authority to place Dees on |eave on Novenber 15,
1983, and that CSU woul d have taken this action even if Dees had
engaged in no protected conduct. |

The subsequent actions of CSU were simlarly not unlawf ul
under the Act. Beginning with the March 8, 1984 nmeno pl aci ng
Dees on unpaid Ieave,.all CSU deci si ons were made by Lindenon,
Buckl ey, Farley and/or Spatta. There is no evidence in the
record that Ruiz or Rodriguez played a continuing role in Dees'
cases, nor has it been established that Buckley, Lindenon, Farley

or Spatta harbored an unlawful notive. Unlawful notive harbored

represents a professional opinion that Dees could not work with
Rui z or Rodriguez, a situation CSU found to be unworkable. CSU
still had the right under Article 14, section 14,9, of the
‘contract to place Dees on nedical |eave.
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by Rodriguez and/or Ruiz is not automatically inputed to their
isuperiors. .- Therefore, the decisions made on March 8, 1984 and
thereafter are not subject to attack under the Act, and the
unfair practice conplaint nust be di snissed on this basis alone.

Konocti_Unified School District (1982) PERB Decision No. 217.

Even assum ng, for argunent's sake, the presence of an
unlawful notive and a shift in the burden of proof to Respondent,
the record does not support a conclusion that the Act has been
violated. Lindenon's March 8, 1984 |etter placing Dees on unpaid
| eave was pronpted by Dees' exhaustion of |eave credits.

Li ndenon expl ained the avail able options, and Dees was clearly
sinformed of the required steps to return to work or secure
approved | eave. Dees was warned that "inaction would result in
term nation of your enploynent since you have not requested an
approved |l eave." But Dees did not conply. Instead, Sardonis
wrote Lindenon a letter conplaining that Lindenon had contacted
Dees directly and asking for an accommodation. Further grievance
‘nmeetings were held and various options discussed, but in the end
no realistic alternative energed.

The parties ultimately were left with a situation that
required Dees to return to work in the grounds department at CSU,
Hayward or seek an approved | eave. Dees refused to seek an
approved -l eave and he insisted on returning to work only on the
condition he have no contact with Ruiz or Rodriguez. CSU s
continued rejection of Dees' proposal as unworkabl e was not

w t hout foundation. Wile the conduct of Rodriguez and Ruiz left
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much to be desired, it was not so outrageous to justify the
extreme and unyi el ding position taken by Dees. Rodriguez and
Ruiz were admttedly aggressive supervisors. However, based on

t he evidence presented here, Dees' fear of physical violence was
exaggerated. Under these circunstances, CSU could not tolerate a
situation in the grounds departnent where supervisors were
precluded from having any contact wwth Dees. |If Dees was able to
return to wofk, he had an obligation to have contact, however
mnimal, wth his supervisors. |If, on the other hand, he was not
able to return to work, he had an obligation to seek an approved
“leave. These were essentially the options presented to him by
“'Li ndenon in March 1984.

On Septenber 13, 1984, Cordoba infornéd Sardoni s she woul d
consi der the grievances resolved if she received no response by
Sept enber 28, 1984. On Cctober 1, 1984, Dees sent Cordoba a
letter dismssing CSEA as his representative. He announced he
had "an appeal before PERB" and did "not wi sh to proceed at |evel
“.three but either go directly to arbitration by the PERB or the
above grievances to be included in the unfair charges in order to
be ruled on that way as an alternative at no cost to the charging
party." Although the parties disagree about the neaning of this
inartfully worded |letter, Respondent's conclusion that it
i ndi cated Dees had effectively abandoned the grievances in favor
of pursuing a renedy before PERB is at |east a plausible
interpretation and therefore does not suggest unlawful notive

under the Act.
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In any event, whether Dees had abandoned his grievances is a
.moot point.. CSEA.retained control of the arbitration process
‘under the contract. After CSEA decided not to take Dees'
grievances to arbitration, the cases were closed. Wen Buckl ey

| earned of this, he nmet wwth Spatta and Lindenon and they deci ded
to termnate Dees. Having failed to exercise any of the options
set out in Lindenon's March 8, 1984 letter, Dees was AWOL and
considered to have resigned under Article 12, sections 12.1 and
12.2, of the collective bargaining agreenent between CSU and
CSEA.

The Chargi ng:Party argues that the manner in which CSU
applied the contract suggests an unlawful notive under the Act.
The Board has no authority to enforce collective bargaining
agreenents. Section 3563.2(b). However, the Board has the
authority to interpret a contract to determne if an unfair
practice has been commtted. Gant Joint Union H gh Schqgl
District (1982) PERB Decision No. 196.

Al t hough several CSU acts arguably violate the agreement,
the overall application of the contract suggests no unl awf ul
notive. First, when Dees exhausted his |eave credits, Lindenon,
on March 8, 1984, placed himon unpaid | eave, a category
admttedly not covered by the contract. Second, if the contract
had been applied strictly, Dees could have been decl ared AWOL and
termnated five workdays after March 8, 1984. Third, -CSU shoul d
have infornmed Dees of his AWOL status "as soon as possible,” but

it failed to do so. I nstead, CSU carried Dees in an unpaid | eave
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status for much longer than the contractually prescribed one year
~period, even-though he did not expressly request this status as
requi red under the contract.
However, as Buckl ey expl ai ned, Dees' unique situation did
not fit neatly into the various circunstances contenplated by the
agreenent. Although Dees did not expressly request |eave, he
neverthel ess refused to return to work except under his own
terms. Dees was in "linbo." FromMarch 1984 to May 1985, he was
pl aced on unpaid | eave so he would not have to be term nated, but
"he was technically AWOL because he didn't respond to Lindenon's
March 8, 1984 nmenp. ' CSU took these actions and in effect del ayed
‘termnation as part of a tactical decision.to avoid nore

all egations of retaliation. V%ether this conduct was right or
wong, it did not disadvantage Dees. Dees could have been

consi dered AWOL and term nated five workdays after March 8, 1984.
| f anything, the so-called technical violations of the contract
postponed termnation and in effect preserved Dees' various
options for a period |longer than that contenplated under the
contract.

Nor did the application of the contract affect Dees' appea
rights. As pointed out earlier, CSU had the authority under
Article 12 of the collective bargaining agreenent to concl ude,
based on Dees' AWOL status, that he had automatically resigned.
Absent the collective bargaining agreenent, Education Code
section 89541(a), contains the procedure to appeal such

deci sions. However, Education Code section 89541(b), provides
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that if these appeal rights are in conflict with a collective
~bargai ning agreenent,: the agreenment governs. In this case, |
Article 12, sections 12.3, 12.4 and 12.5, of the contract provide
for direct appeal of automatic resignation decisions to the CSU
president. The contract also provides, in Article 12, section
12.6, that t he agreenent supercedes Educati on Code section 89541.
Thus, CSU and the exclusive representative had earlier agreed to
the automatic resignation provision, and they also agreed to make
the contractual procedure the exclusive nethod to appeal

automatic resignation decisions. Dees was free to appeal under
this provision, but he chose not to do so. There is nothing

unl awf ul under the Act in negotiating such a provision and
inplenmenting it under appropriate circunstances.

Based on the foregoing, it is concluded that application of
the contract, even assum ng the presence of technical violations,
is not evidence of unlawful notive under the Act.?'®

CONCL USI ON
Based on the foregoing findings of fact, conclusions of |aw

and the entire record herein, the conplaint in Unfair Practice

Bt has been found that the decision to terninate Dees was
free of unlawful notive under the Act. It has al so been found
that, even assum ng the presence of unlawful notive, CSU had
valid reasons for the decision to term nate Dees and woul d have
taken the sane action even in the absence of protected conduct.
To the extent Charging Party contends Respondent’'s conduct
constitutes independent violations of Dees' Education Code and/ or
constitutional rights, those matters nust be taken up in another
forum See Oxnard_School District (1988) PERB Decision No. 667;
Leek v. Washington Unified_School District (1981) 124 Cal. App. 3d
43 [177 Cal . Rptr. 196].
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“Charge No. SF-CE-252-H (fornerly SF-CE-192-H) is hereby
di sm ssed.

Pursuant to California Adm nistrative Code, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenent of exceptions with the
Board itself at the headquarters office in Sacranento within 20
days of service of this Decision. |In accordance with PERB
Regul ations, the statenent of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. See California Adm nistrative
'Code, title 8, section 32300. A docunent is considered "filed"

when actually received before the close of business (5:00 p.m)

on the last day set for filing ". . . or when sent by tel egraph
or certified or Express United States mail, postmarked not |ater
than the last day set for filing . . . ." See California

Admi nistrative Code, title 8, section 32135. Code of Civil
Procedure section 1013 shall apply. Any statenent of exceptions
and supporting brief nust be served concurrently with its filing
upon each party to this proceeding. Proof of service shal
acconpany each copy served on a party or filed with the Board
itself. See California Adm nistrative Code, title 8 sections

32300, 32305 and 32140.

Dated: Septenber 10, 1990 _
Fred D Orazio
Adm ni strative Law Judge
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